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A Review of the Charities Administration in India

EXECUTIVE SUMMARY

1. Introduction

With the liberalization of the Indian economy, the enhanced focus on development, and the increasing awareness of the importance of human resource development, there is a growing awareness amongst government and the general public about the potential role of non-profit organizations in development. To facilitate the non-profit sector in realising its potential it is necessary to create an environment, which is conducive.  This includes creating a legal and fiscal framework which allows voluntary non-profit organizations to come into existence without restraint and in a manner that is easy and inexpensive; to operate free of undue interference; and to have  direct and indirect access to funds through tax benefits.

2.
The Legal and Fiscal Framework

Charity is on the concurrent list of subjects where both the Center and the States are competent to legislate. Accordingly some of the laws are Central and applicable all over India, while others are enacted by individual states.

There are five main laws governing the non-profit sector, each of which is administered by an agency specifically created for the purpose. These are: 

· The Registration of Societies Act of 1860, a Central Act,  and its versions enacted by different states, with a  Registrar of Societies in each state to register and regulate  organizations registered under this Act.  

· There is no Central Act for registering or regulating public charitable trusts. A variation of the Indian Trusts Act of 1882, which applies only to private trusts,  is in force in different states. Maharashtra and Gujarat have offices of the Charities Commissioner, created under the Bombay Public Trusts Act, 1950, to oversee charities in these states; Tamil Nadu has a Department of Religious and Charitable Endowments, and other states have some  similar organization for charitable trusts.
· Section 25 of the Companies Act 1956, deals with nonprofit companies. It is administered by the Registrar of Companies, and 

· The Income Tax Act, 1961, again a Central Act applicable all over India, provides fiscal benefits to NPOs, the administrative agency being the Department of Income Tax Exemption.
· The Foreign Contributions Regulation Act, (FCRA) a Central Act applicable all over India, was essentially a security measure to control external funds flowing to nonprofit organizations, which could be used to threaten national security. In practice it has come to regulate the receipt and spending of all foreign funds going to nonprofit organizations, irrespective of security concerns. 

This basic legislative framework sets out the parameters within which the nonprofit sector can operate. During a hundred plus years of growth, rapid economic and social changes have changed the conditions under which the sector operates but the laws and institutional frameworks have not changed commensurately, though some attempts at change have been made sporadically.

The latest of such efforts was the establishment in October 2000, by the Planning Commission, Government of India, of a Task Force to review, analyse and suggest ways in which the present acts, rules and procedures can be modified or simplified to facilitate the growth and development of the voluntary sector. The problem, the Task Force noted, is not only of lacunae in the laws, but also of the way the laws are interpreted and implemented by the various administrative agencies created to enforce the laws.  Unfortunately, in spite of many sound suggestions by the various expert committees, there has been very little appreciable change on the ground.  

3.
Need for Study
The relevance of the present study stems from this need to reform the institutional framework to better meet the aspirations of the nonprofit sector. The present government has acknowledged the need for reform of the government machinery for better delivery of services to citizens. Reform of the charities administration, dealing as it does with an important sector of national life, needs to be a part of the process.

But there are two other important reasons: One, the misdeeds of a few charitable organizations have brought the integrity and accountability of the whole sector into question and there is a need to re build public confidence in charitable organizations through effective regulation. While self-regulation is better than legal regulation, it cannot, by itself ensure good governance, and needs to be supplemented by the authority of government. Two, the further growth of the sector is dependent on being able to mobilize private charitable resources to supplement government and foreign funds. Therefore, whether charities are able to access and use tax benefits effectively is important.

 4.
Scope 

This study takes a critical look at the existing institutional framework, which administers charity law in India. By charity administration is meant the central and state level government agencies responsible for administering charity law, mentioned earlier.

The Foreign Contributions Regulation Act, (FCRA), though a very important part of the framework, is not part of the review because it is a special Act and has been reviewed by other organizations in some detail.

A further clarification: What are referred to here as Charities or the Charities Sector are only those nonprofit organizations (donating and non donating), which work for public benefit. This is the sector, which is the prime focus of this research. 

5.
Objectives 
The purpose of this review is twofold: one, to help strengthen the voluntary sector’s capacity to meet the challenges of change and development by improving its credibility with the public so as to be able to attract more financial contributions; and two, to improve the quality of the  interface of the voluntary sector with the state, since the  effective functioning of the former depends to a great extent on the nature of this interface. 

The specific objectives of the research are two fold:

· To find out whether the state has been able to: 

· Promote charity and social action by facilitating those who wish to engage in it

· Effectively investigate and check misuse;

· Encourage public confidence in charity; and,

· To suggest, on the basis of an all India study, how the objectives can be met more effectively through reform in the existing institutional framework or through alternative legal and institutional arrangements. 
6.
Methodology

The study relied on both primary and secondary research, and included written survey questionnaires, in depth interviews, participant observation, focus group meetings, and scanning of published and unpublished material and the Internet. 

The primary research consisted of participant observation in the offices of the authorities; a sample survey of 114 charities; and interviews with a total of 68 individuals comprising NPO leaders, professionals  associated with the non-profit sector (lawyers and Chartered Accountants); and the law enforcers. Though the sample questionnaires were sent to organizations all over the country, the interviews were mostly conducted in the four metro cities of Delhi, Mumbai, Chennai, Kolkata, and in Ahmedabad and Madurai. Focus group discussions in three cities were also conducted. The details of the scope and methodology are given in Chapter 2.

In the secondary research we looked at the institutional arrangements in other countries (UK - England and Wales, the United States, and Canada). The details are given in Chapter 4 and in Annex 6.
7.
Findings and conclusions

The study sought the views of respondents on whether the procedures for registration, for compliance with reporting requirements under the law, and for appeals to remedy grievances were simple, adequate and cost effective; whether the facilities in the offices of charity administration authorities were adequate and user friendly; and whether the staff in the agencies were helpful and responsive. The study also sought their views on the reform measures and alternate institutional arrangements / frameworks which would facilitate effective monitoring and development of the NPO sector. Overall, three overwhelming conclusions emerge:

1. Though it is not as efficient, user friendly and facilitative as it ought to be, the charities administration has not proved a barrier to the growth of charities. Compared to many other countries, the Indian legal framework has allowed space for civil society organizations to emerge without restrictions. The main problem has not been one of denial to legal existence or legal protection, or even of right of protest to redress a wrong decision. In spite of its many flaws, such as cumbersome procedures, delays and corruption the legal framework and the agencies responsible for its administration, there have not been major impediments in the way of functioning of charities. The income tax provisions to encourage charity are about as encouraging as in most progressive countries, and better than in others. 

2. But this is not to say that there is reason to be complacent. If there are no major impediments, certainly there are several roadblocks, and several irritants in the agency\ charities interface. If the work of the agencies was streamlined, the time and money saved by charities on unnecessary paperwork, and trips to the agencies, could be more fruitfully spent on their substantive work. A number of short-term reform measures, to be discussed later, could enhance the performance of these agencies. But more important than the procedural and other irritants is the failure of the agencies in performing two major roles.  One is that they have not been effective in regulating the sector and securing compliance with the laws to ensure fiscal and management discipline in the sector, which would enhance public confidence in the sector. Seldom are charities visited, their work properly understood, and notice taken of the returns filed. Soft state that we are, hardly ever are any sanctions applied for misdemeanor. Firm regulation needs to go hand in hand with education, and facilitation to help charities to be legal compliant. This too has not happened at all.

3. A third conclusion that emerges is that all is not well with the charities sector. Even as it is being given an increasingly important role in national development, and hopes are being pinned on it being able to deliver what the government and the business sector cannot/have not, its higher profile has also thrown light on indiscipline, lack of professionalization and unethical behaviour within the sector. Even though it is willing to assist charities in their laudable work by supporting them with funds, the public is beginning to lose confidence in the integrity of the organizations and particularly in whether their contributions reach the beneficiaries for whom they are intended. A section of the charities sector has cynically manipulated the provisions of the law to their own personal ends. That the problem exists in other countries and they have also felt impelled to take stern action is borne out by the fact that the Financial Action Task Force in G8 countries mentioned that trusts are the ideal from of organization for money laundering and have been so used. 
In the USA too the Revenue Service issued guidelines recently for stricter monitoring of 501(C)(3). (charities) organizations. But even if there is no overt misuse, charities are guilty of non-compliance either out of ignorance of the law, or sheer indifference knowing that there will be no consequences. At the same time it must be stated that if the attitudes of the law enforcers were more helpful, and less heavy handed than they are, compliance would improve.
4. Finally, an overarching cause of the present hopeless drift is the lack of political will. More than anything charity administration suffers from the fact that charity or voluntarism comes way down in the priority list of the government, both at the central and state level. Though the government expects a lot from the NPO sector for assisting it with nation building, it is yet to create commensurate conditions to enable it to play its proper role. As a result charity regulatory agencies suffer not only from poor budget allocations, but overall neglect. Not only that, charity is also being used for political reasons, both because of the huge pool of funds represented by some of the big trusts, and the potential the laws offer for political control. Influential people running schools and hospitals for profit are able to get politicians to waive action against them. Hence reform is possible only if the administration and the public perceives a will to act. As mentioned earlier, several committees and commissions and task forces have made recommendations, and very few have been adopted. Unless the charities sector is seen to be of importance in national life and resourced with funds and people accordingly, reforms will remain on paper. 
In sum, action is required from both the charities sector and the Establishment. Against this background, we look at the specific problems, which have emerged, from our review.

7.1
Multiplicity of Laws and Agencies: There are a multiplicity of laws governing charity for different religions, for different types of organizations, and for different states, with no uniformity in the laws across states, and no consistency between laws. This implies having to understand a complex set of legal issues, especially if an organization works across several states in India. Multiple laws also mean multiple agencies to deal with. There was some difference of opinion about having a single charity law instead of three separate incorporation laws, with some wishing to retain the flexibility offered by three different options. But in terms of implementation, most favoured a single window approach and integrating the various agencies into a single agency to do registration and regulation.

7.2
Registration: By itself, registration does not appear to be a problem for those wishing to set up societies and trusts, since even small organisations have managed to register themselves without professional help. However, the procedures under the Companies Act were found to be more complicated and costly, and the registration process more lengthy. Therefore professional help was generally required, which added to expense. Therefore this form of incorporation appears to be more unpopular, unless there was some distinct advantage perceived by using this particular form. On the other hand, for ensuring accountability, the Companies Act. Was considered, especially by professionals,  the most rigorous and therefore the best.

7.3
Delays: Under the Registration of Societies Act and the Trusts Acts, there is no stipulated time limit for completing the registration process. There is also no provision for automatic registration / approval in case the application is not processed within a particular time period. This can be expected to lead to delays. However, contrary to popular belief, the time taken for registration of Trusts and Societies is not very long, at least in the limited sample covered by the study.  In a majority of the cases it has taken less than three months to complete the registration process after all the documents were finally deemed to be in order. The time taken for registration varies in different offices and regions depending on individual efficiency. However, delays were in the prior stages due to the reasons below. 
7.4
Poor Public information and education: Though the procedure for registration was, by itself, not found complicated, what was problematic was the lack of information about the process and need for repeated visits to the offices to secure information and for follow up.  NPOs only get verbal information from the offices of the registering agencies and that also after repeated visits to collect the right information. 

Of the various agencies reviewed, only two offices - the Income Tax Department in Chennai, and the Charity Commissioner’s Office, Gujarat - have published Information booklets on procedures. While the Income Tax Department’s booklet is in English, the Gujarat Charity Commissioner’s Office booklet is in Gujarati. However, even in these cases, not many charities are aware of these booklets since no proactive dissemination has been undertaken by the agencies. Nor have NPO networks, associations, intermediary agencies filled this gap, and there is no one stop shop for getting all the information in simple language.

7.5 
Inadequate Staff: Almost without exception, (though the Office of the Registrar of Companies to a much lesser extent), all official agencies pleaded inadequate staffing compared to need. Though, thanks to the rapid and phenomenal growth of the NPO sector, the workload on these offices has increased manifold, the staff strength has remained either the same or declined, since many positions have not been filled up.

7.6
Poor Facilities: A majority of the respondent organisations reported that the facilities for the public in these offices are very poor, with many lacking basic facilities like drinking water coolers, benches and toilets.  Further, very few offices are equipped with modern office technology like computers, photocopying machines, e-mail and fax facilities, which are the minimum in office technology required to speed up the work.

7.7
Unhelpful attitude of officials: This was also mentioned as a major reason for delays in registration and harassment of NPOs, partly because a majority of the officials have no understanding of or experience with the charities sector, and partly due to lack of motivation.

Right from the top, much of the staff in these agencies is de-motivated. Only a very few are there because they want to be there; a majority have been deputed from other departments. At the middle level the positions have been filled in by promotions from the lower cadres or staff rendered surplus somewhere else. Barring a few exceptions, even the top functionaries see themselves as being sidelined from more important \ lucrative departments \ ministries, and are biding their time, waiting to move on. They therefore either have no wish to develop expertise or, due to transfers, are not allowed.

7.8
Corruption: The interviews with NPO functionaries and professionals (lawyers and CAs) associated with the non-profit sector have reported instances of corruption, where staff of the registering authorities and the Income tax departments have approached them expecting favours for speeding up the process. This was also brought to light by the Report of the Public Accounts Committee, and in recent times has been a subject of newspaper reports as well. However, these instances are problems in most government offices / departments and are not unique to the charity administration authorities.

7.9
Diffused Government Responsibility: One reason for a poor human resource situation in most of these agencies is that all the agencies dealing with the nonprofit sector are embedded in some larger department. The Voluntary Action Cell for overall policy co-ordination is under the Planning Commission; the Income Tax agencies are under the Finance Ministry; the Registrar of Companies is under the Department of Company Affairs and Company Law; the Charities Commissioners in Gujarat and Maharashtra report to the Legal Department, and the Registrar of Societies are under the Co-operatives Department of various states or under the Home Department. No agency is autonomous, with its own sources of revenue, its own staff, and its own rules and procedures. They are also vulnerable to political intervention.

7.10
NPO Indifference: The study also brought out that in many cases the NPOs themselves are to blame for the delay as they do not take the documentation seriously and present a slipshod job with inadequate documentation.

Very few NPOs, especially large and “elite” NPOs, have any idea of how the regulatory agencies work, or the legal compliances that are required, since they prefer to work only through their CAs. They feel that visits to such offices or keeping in touch with them is a waste of time, and to some extent their attitudes are justified, because of the abysmal conditions in these offices and the unhelpful attitudes of the staff.

7.11.  No central database/register exists for all registered non profit organisations  and  access to data on different aspects is difficult, even for bonafide purposes such as research.

8
Problems Specific to Various authorities

8.1 
Registrar of Societies

· Lack of adequate provisions in the law that encourage and facilitate scrutiny at the time of registration of societies – At the time of registration, apart from making sure that a society has charitable objectives and that the required documentation has been enclosed with the application, the registrar of societies makes no further inquiries, nor is he empowered by the Act to do so.

· Renewal of Registration – In some Indian States, it is necessary that operating societies seek fresh registration at the end of a specified period. This piece of legislation is not provided for in the Central Legislation and is a source of unnecessary harassment and expense for the societies. The renewal process, just like registration, involves a lot of paperwork and time commitments from non – profit organizations. Organizations mention it as an irritant, especially since, in some states, it is sometimes used to pressurize an organization for political or other purposes. 

· Provision for appointment of special officers – The Registration of Societies Act of Tamil Nadu and some other states contains a clause allowing for the appointment of “special officers” to manage the affairs of the society for a specified period of not exceeding one year. This has the potential of being misused for political purposes, and has been known to be used for this purpose.

8.2 
Charity Commissioner

· Need for Societies to also register with the Office of the Charity Commissioner:  In Gujarat, as also in Maharashtra, all societies that have a charitable purpose (development has been included in the definition of charitable purpose) have to be registered with the Charity Commissioner. This is resented as an unnecessary imposition on the societies in these states. 

· Charging of Cess and its non- utilization: As per the provisions of the Bombay Public Trust Act (applicable in Gujarat and Maharashtra), the Charity Commissioner charges a cess @ 2% of the annual income of the trust or society which is to be paid into the Public Trusts Administration Fund. This fund is to be used to meet all the administrative costs of the office of the Charity Commissioner and for providing facilities, and for promotion work. We found that in Gujarat, the approximate collection per year from the cess is Rs. 2 crores, and interest accrued on the accumulated fund is an additional Rs. 4 crores per annum. The accumulated balance in the Fund is currently Rs. 40 crores. This sum is lying unutilized in spite of the fact that the office desperately needs more staff, better equipment and facilities! 

· Multiple Roles of the Charity Commissioner: The Charity Commissioner has multiple roles, judicial as well as administrative, each drawing on his time and energies. In the state of Gujarat as also in Maharshtra, the Charity Commissioner is also the Registrar of Societies and the Administrator General under the Administrator Generals Act. 

· Limited / No experience and exposure of the Charity Commissioner to Non-profit sector: The Charity Commissioner is always an officer of the judicial service for whom this work is out of the mainstream. He has no previous exposure to the non-profit sector and may or may not have any interest in charities work. Therefore this office does not always attract the best talent. It is therefore difficult for him to play the needed role of friend, philosopher and guide.

· Immense workload at the Charity Commissioner’s office: Much of the workload of the Charity Commissioner’s office, and the most troublesome, relates to litigation about property and appeals with respect to the determination of the income for purposes of the calculation of cess. 

· Alienation of immovable property, especially sale of land, for which permission is required from the Charity Commissioner. The permissions required, the number of affidavits to be filed, the time taken to fix \the acceptable price and the stipulation for deposit of part of the sale price, all have been cited as causes of problems of time, harassment, and corruption. We give in annexure 7 an example of the types of problems faced by an organization in this regard.

· Change of Status Report:  This is another problem area. Many litigation cases are related to change of status reports under sec 22 of the Bombay Public Trust Act whereby all changes in the name of trustees, either due to death or resignation, or appointment of new trustees have to be updated. We were told that there is a huge backlog, of approximately 4,000 cases under this section alone in Gujarat. 

8.3
Registrar of Companies (ROC)

· The registration process is very lengthy and complex – The registration process for a Section 25 company is lengthy, complex and time consuming because it involves two procedures, namely granting of license and registration of the company. While the process of scrutiny is thorough, the fact that the registration information is complex and generally needs professional advice, and takes more time and resources, means that only a few, and generally the more well resourced organizations take recourse to it. 

8.4
Income Tax Exemptions Directorate

The Income Tax Act, as it stands today, has the following problems for charities:
 While a majority of the NPOs are satisfied with the functioning of the Income tax directorate /departments, the problems encountered relate to separate filing of applications for exemption certificates for 12 A, 80G, 35 AC.

Other problems relate to very long delays in securing a 35AC certificate; timely renewals of 80G registration; and securing quicker refunds. While the IT Act does provide for time bound action in certain cases, the time limit prescribed is too long (6 months).
· Exemptions u/s 35 AC – The prime cause for delay in income tax exemption under 35 AC is the centralization of the decision making process in a national committee of experts - “National Committee for Economic and Social Welfare” which is responsible for granting 35 AC certification. There is also no prescribed time limit for granting the exemptions. Further, there is no process of appeal if the application is rejected.

· Exemptions u/s 80G – NPOs who have exemptions under 80 G find that they do not receive renewals even after the 80G has lapsed, though they have applied for the renewal in time. They are generally requested to wait for applying till the certificate actually expires, and then the renewal takes several months. This handicaps NPOs in receiving donations.

· Definition of “Income of Trusts” for purposes of the 85% spending criteria: Income from grants in aid is also computed as “income” for purposes of the spending criteria (85% of income) though grants are not net income or surplus but require the fulfillment of certain obligations. They are therefore, not equivalent to business “income”.

· Definition of “Income From Business” – Similarly the definition of “income from business” is causing hardship to NPOs, since many have to engage in some amount of business activity in order to become self sustaining, and to cross subsidize the non business and charitable part of their work.

· Provisions of the Act are complicated and difficult to understand – The various sections of the Income Tax Act are very complicated and difficult for a layman to understand. The NPOs thus need professional help to be able to understand the provisions, reporting requirements and the compliance. 

· Frequent Changes in the Income tax Act – One reason for non-compliance, even by organizations with effective governance mechanisms, is that there are  very frequent changes in tax laws, which is confusing. 

· Policy based on impressions, not research: Tax laws are changed periodically on the presumption that tax incentives are being misused. But there has been no systematic research on how many have done so and what is the extent of the loss to the state.

9.
General Conclusions

Apart from the above, the following are some of the other main conclusions that have been drawn from this research:

9.1
Does the Regulatory Framework Instill Confidence in Charity? 

Non-profit organizations are expected to file annual reports with the registering authority at regular intervals. However, except in the case of the Registrar of Companies, these are seldom scrutinized properly to ensure compliance with law. Nor is the reporting used to  promote sound governance and accountability. Very few audits are done for the purpose of monitoring. Though for trusts registered under the Registration of Documents Act, there is hardly any reporting required, for trusts registered under the Bombay Public Trust Act the reporting requirements are rigorous. But even then very few site visits and audits are done .
When audits are done, the attitudes and approach are that of “ inspection”, with the end goal being punishment, not education and reform  Moreover, attention is paid more to numbers than to governance of the organizations. 

In spite of the law being quite comprehensive, and the procedure elaborate, actual implementation and enforcement are weak. Weak monitoring means  lack of deterrence to wrong action on the one hand , and on the other, unnecessary paperwork and trouble for the honest ones who comply. 

From discussions with the law enforcers, professional advisers, and charities themselves, it is clear that  though the present legal provisions  for regulation are adequate, the problem really lies with the poor enforcement. While some are happy with minimum regulation there are others who feel that while the majority of charities are honest and are unnecessarily put to inconvenience by the regulating agencies, those who practice fraud or misuse tax exemptions for money laundering or personal benefit are not penalized in any way. This way all the organizations are getting a bad name. 

Many professional advisers, (CAs and others) pointed out that the Section 25 Companies Act should be taken as a model for regulation and also for performance. 

Therefore the conclusion appears to be that the agencies are not being effective in ensuring public confidence in charities. This is especially so in the case of charitable organizations like schools, hospitals and colleges which are particularly perceived to lack accountability and to  misuse tax and benefits.

9.2
Regulation but no Facilitation: The laws, and particularly the way they are interpreted and implemented by the agencies are basically regulatory in nature. Their concern is to see that the government does not forgo revenue, and that the letter of the law is followed. Seldom is any effort made to understand the purpose or the people behind the organization, and the spirit behind the actions of an organization. There is no effort being made to promote voluntarism and the nonprofit sector.
9.3
NPO Education In Legal Compliance: None of the official agencies are concerned with educating the sector about good governance or legal compliance, or with educating the public about the non-profit sector.

9.4
Sanctions: Though some of the laws, such as the BPT, provide for penalty for non-

submission of annual returns, as do the W. Bengal Societies Act, the maximum penalty is so low (Rs 1000 in case of BPT), and the CC has to approach a court to levy this penalty. The judge often awards a lower penalty, like Rs 25 or so. This proves to be no deterrent and the cost of litigation to ensure compliance is more than the penalty.

9.5
Complaint and Review System: In theory most offices have a complaint and review system to deal with dissatisfaction. However, in practice this is seldom implemented. 

9.6
No Forum for Interaction of NPOs and Charity Administration Authorities: There is no forum, which provides a common platform for effective dialogue between the NPO sector, professionals such as lawyers and CAs, and the government agencies. There is no interaction between the various stakeholders and no attempts to understand each other’s perceptive on what ails charity administration.  

9.7
Perspective of Law Enforcers: In order to get a balanced view of the situation the review also canvassed officials of the agencies to learn of the problems they faced in ensuring integrity in the charities sector. Their views were sought on the problems they faced in enforcing legal compliance, in dealing with delays, and in meeting public expectations.  They mentioned the following constraints:

· inadequate financial resources,
· a heavy workload, 
· inadequate human resources and infrastructure support for effective discharge of duties and responsibilities,
· irresponsible attitudes of charitable organizations, and 
· general lack of honesty in public dealings.
9.8
 Alternative Institutional Models: Both law enforcers and charities were asked their suggestions for reform of the administration. Most favoured a single window approach with a Charities Commission modeled on the English pattern at either the state or the national level.

10
Recommendations. 

The Recommendations have been classified as Short Term and Medium Term Measures. 

10.1 Short Term Measures
10.1.1 

General Recommendations:

10.1.1.1 Strengthen the Infrastructure

· Augmentation of financial resources of the agencies: 

· Modernization of offices

· Staff Augmentation
· Training and capacity building of all officers and staff 

10.1.1.2
Simplify Procedures

Time bound procedures: The time limit for registration should be put at 90 days or 3 months at the most, and should be specified in the rules of the Act.

10.1.1.3
More Effective Monitoring

Proactive Monitoring Mechanisms: A monitoring and evaluation system should be put in place whose objective is to improve performance, and not mere inspection. We believe there must be more thorough monitoring, with a certain percentage of organizations being regularly visited and scrutinized. 

A minimum number of audits, which could be determined as a proportion of the total number filing returns, must be conducted in a year, both randomly and specifically selected. We recommend that for the purpose, NPOs could be put into two categories – big and small, depending on size of assets and annual income. An additional “sensitive” category should be created comprising the types of organizations which are held most guilty of abusing the charitable provisions – schools, colleges, and hospitals, charging high public fees.  The level and intensity of audit for each of these categories could vary, with the small ones being less vigorously scrutinized.

Sanctions: Graded sanctions must be put in place and enforced. In case a scrutiny reveals that a charity is not providing public benefits on a scale significant enough to justify their charitable status they should, depending on the severity of the offence, receive an “education letter” for minor defaults; more serious offences could receive a reprimand with directions for reform, followed by punitive fines. For very serious offences such as fraud and malpractice, the registration should be cancelled as already provided for the in the last central budget.

Positive and Negative Sanctions: Apart from fines, other ways of securing compliance can be adopted. One such method is to make public the names of the NPOs not complying with the legal and reporting requirements. For organizations whose registration is to be revoked, the name of the organizations and the reasons for revoking the registration should be also be made public. In U.K. this strategy is called the “naming and shaming” strategy.  Alternatively, use a reward system to secure compliance, viz. publishing the list of those charities that file returns on time and are considered legally compliant. This is public recognition of good governance of these charities and helps them build credibility and facilitates their access to funds from donors.

Complaint Systems: Simultaneously, there must be in place a formal complaint system such that it does not allow for victimization by the agency staff, and the complaints are reviewed by an Independent Complaints Reviewer. 

10.1.1.4        Information and Education

Public Education in Legal Compliance: It is recommended that all agencies should publish simple booklets about the laws and procedures relating to their agencies in local languages along the lines of the publications brought out by the Charities Commission, UK. 

Proactive Dissemination: Such information booklets should also be proactively disseminated through the Internet, by post to NGO associations and umbrella organizations, to and through Chartered accountants, legal aid societies, and other forums. 

ICAI Role: The ICAI should require affiliated CAs to advise their clients properly in submission of documents, since our findings also showed that not all CAs advise their clients adequately about the documentation required, or ensure that it is complete.

Public Access to information: Data regarding charities should be available to the public on written request. 

Public Register of Charities: We recommend that there should be a Public Register of Charities which is a central record of all registered organizations, such as exists in Hong Kong, U.K. and other countries, and which is open to the public. All the registering organizations, including the Income Tax department should be required by law to send the data to a central nodal department or ministry which collates this information.

Public Portal: Apart from a physical public register the Government should maintain the data in computerized form also. In fact the model of the US portal Guide Star can be adopted. 

10.1.1.5      Anchor Ministry:

The Voluntary Action Cell of the Planning Commission should continue to be the nodal agency and should be strengthened by the addition of staff and resources. This should be the agency to maintain the Public Register of Charities.

10.1.1.6    Action By Charities 

NPO initiatives to understand legal requirements: NPO associations, mother NGOs, intermediary support organizations and umbrella groups must make efforts to distribute official information widely, or make its existence known, apart from producing and disseminating their own information. 

Forum for Interaction of NPOs and Charity Administration Authorities: In order to ensure more effective dialogue between the NPO sector, professionals such as lawyers and CAs, and the government agencies there is a need to establish a permanent forum which brings the two together periodically to discus pertinent issues. The government department authorized as the nodal department can anchor the same.

10.1.2 
Recommendations for Specific Agencies:

10.1.2.1  
Offices of IT Exemption 

Charities Directorate: We recommend that all charity related matters in the IT department should come under a Charities Directorate, as in Canada, where the Charities Directorate functions as an autonomous unit under the Canada Customs and Revenue Agency (CCRA) a unified agency responsible for registration, and ensuring that charities comply with the IT Act and rules, by monitoring, public education, research, application of sanctions and appeals.

Income Tax Exemptions: In Canada, all non-profits are exempted from income tax on their income but only registered charities i.e. those serving a charitable purpose with public benefit as the criteria can offer tax benefits to donors. We might profitably examine this to exclude organizations such as chambers and professional associations of all kinds. Only developmental and charitable organizations, including religious trusts that actually undertake social development work should be eligible for 80G and similar registrations. Schools and colleges and hospitals etc could be put in a separate category for purposes of rigorous monitoring to ensure they remain charitable.  And if there is any contravention of the conditions they should be deregistered for income tax exemption.

Common Qualification for exemption of income and for tax deductibility for donor:  In the USA a certification by the IRS under sec 501(c) (3) automatically qualifies the registering charity for exemption of income and for tax deductibility for donors. We recommend that the same be applied in our context.

Decentralization of Decision Making / Approvals for 35 AC: We suggest that the function be decentralized and devolved onto the Regional Directors of Income Tax Exemption. 

Requirements for getting exemptions under 35 AC: Since it is true that there is more malpractice and misuse in the 35AC exemption, we recommend that organizations should get 35 AC only after they have been in existence for at least 5 years and have proved their charitable credentials. Till then they could avail of 80G. 

Monitoring of Compliance: We recommend that even the first registration for IT exemption be done carefully, on scrutiny of the papers to ensure that the objects are charitable and that at the time of renewal it should be even more rigorous, to weed out spurious organizations. 

Renewal should be after 5 years, instead of 3 as at present, since it takes an organization a long time to establish itself, raise the required funds and establish a programme of charitable activities. Whether trusts have complied with legal requirements should be considered, and strict compliance should be obtained. However, strict compliance should be simultaneous with charity education to ensure that the non-compliance is not due to ignorance. Serious malpractices should be punished with deregistration after giving cause and a chance to appeal, as is proposed in the latest Finance Bill. Presently very few are deregistered.

Intermediate Sanctions: Intermediate sanctions should be in place such as suspension of tax exempt status, and forcing the charity to pay at least 5% of the charity’s previous year’s revenue, before registration. 

Stability of Laws: Once the laws have been reviewed thoroughly, there should be no tinkering year after year, and stability in the laws should be maintained for at least 5 years. 

Renewals of 80G and 35AC:  We recommend that the Rules of the Act make it mandatory to apply for renewal three months before expiry of the date, and also mandatory for IT officers to renew the certificate within 90 days of receipt of the application. 

Review of the IT ACT: The IT Act should be reviewed once, very thoroughly, with full consultation from the NPO sector. Some of the changes required are:

· Definition of “ income” of trusts should be reviewed, Income from grants in aid, should be excluded from “income “ since these require the fulfillment of certain obligations and are not equivalent to business “ income”.

· Criteria of “ destination of income” should be applied to “ business” income of charities, and income generation projects undertaken to ensure sustainability of the organization should not be construed as business income.

Simplification of the Act: As recommended by earlier Task Forces, the Act  should be simplified and stated in simple language and there should be a unified scheme of taxation for NPOs.

Creation of a data base of organizations registered with IT Exemptions: We recommend that the Income Tax Exemptions Directorate should create a database of charitable organizations registered with it, according to size of assets, annual income, and whether the organization is receiving funds, or donating funds or both. The Annual return form could have columns to indicate this, as is being done in Canada and other countries. 

10.1.2.2
Charities Commissioners’ Offices

Scrapping of 2% cess in Gujarat and Maharashtra, and elsewhere; since it imposes an unfair burden on charities in these states. No other agency providing a public service charges for the service. There should be scope to charge for discretionary services such as for forms, publications, training offered etc.

Raising limit for audit – Presently trusts with income above Rs 1500 per annum have to submit audited accounts. This income limit is too low, since the cost of audit is likely to be more than the income. The limit for auditing the accounts should therefore be substantially raised, and brought in line with Income Tax limits.

Change of Status Report - Section 22, as also section36 particularly related to sale of trust land, be reviewed more thoroughly in full consultation with Trust representatives to see how the many steps can be reduced, and the process made less irksome. 

Enhancing the powers of the Charity Commissioners: to allow changes in the objects of the trust with out going to court. 

10.1.2.3 
Registrar of Societies

Scrapping of renewal of registration : In those states where an annual renewal or renewal after some other period exist, it should be scrapped.
Monitoring to enhance performance of organizations: The annual returns should be scrutinized to monitor the performance of the organization, or to know whether it is defunct. In the case of the latter, it should be removed from the register, after giving a chance for appeal. The annual returns should be simplified for small societies and more detailed for those above a certain size in terms of income.

Limiting Political Control on Societies: We recommend that the provision in ROS Act of Tamil Nadu, and any other state which contains a similar clause, of allowing appointment of “special officers” to manage the affairs of the society for a specified period of not exceeding one year be removed, since this has the potential of misuse for political purposes.

10.2 
Medium / long term recommendations

While the above recommendations may, if they are adopted, enhance the efficiency of individual agencies, they will not overcome some of the basic problems, such as those below, which are systemic. To deal with these issues a systemic change is required, involving new legislation, and new organizational set up and approaches. Our recommendations for these are as below:

10.2.1 A Comprehensive Central Incorporation Law
· To overcome this plethora of laws and agencies, and lack of uniformity in treatment, we recommend the enactment of a comprehensive central law for legal incorporation of nonprofit organizations which would review, integrate and include the best provisions of the various laws now in force, and apply to trusts, registered societies and section 25 companies alike. It would be possible to register any nonprofit organization under this law. It could be on the lines of the Charities Act of U.K and could be called the Incorporation Law for Non-Profit Public Benefit Organizations. Because charity is a concurrent subject, Parliament is competent to make laws with respect to charities and charitable institutions under entry 28 of the concurrent list in the Seventh Schedule of the Constitution of India.  The Centre could formulate a model law for enactment by the states. The States could, enact the same law using the central law as a model, for their jurisdictions.

· Since there are distinct advantages to each of the three main forms of incorporation, at present, and many have argued for retaining the flexibility offered by the present three registration laws for different types of organizations we propose that the new uniform law should retain the flexibility and could offer registration for different types under different sections, just as  Sec 25 of the Companies Act deals with a particular type of company.

· There could be a section also to distinguish development organizations from chambers, and other such professional membership bodies., as has been often demanded by the NGO sector. 

· This Act would be in addition to the Income Tax Act which would continue suitably amended as recommended above, and which would be responsible for the Tax exemptions.

· While the NPO Act would emphasize governance and management of non profit organisations, the IT Act would be concerned with financial compliance.

10.2.2
Institutional Changes

For institutional arrangements we present three options:

· Model 1. – Maintain Status Quo, keeping the existing institutional arrangements as is but enhancing their performance by adopting the recommendations made in sections 10.1 to 10.1.2.3. above, for a more facilitative interface with the public, greater transparency of the regulatory process, measures for securing better compliance, and a better appeals process. 

· Model 2 – Create an enhanced Charities Directorate in the IT department, plus state level registering agencies, plus an NPO Sector Agency. The Charities Directorate would be the main regulatory agency, looking after monitoring and compliance, as in Canada and USA at present, while the other state level registering agencies would exist only for the purely original registration function. In addition there should be an NPO Advisory Agency Group to advise the Charities Directorate, comprising representatives of the NPO sector and professionals such as lawyers and CAs, to provide policy guidance, give feedback from the sector, review mechanisms for achieving compliance, issues for consultation and so on.  

In addition to receiving advice from the NPO Advisory Group the Charities Directorate staff would visit different regions of the country and meet informally with NPOs and umbrella groups to discuss concerns, issues and answer questions.

If a national NPO incorporation law is enacted, then an enhanced Charities Directorate could also be entrusted with the legal registration work, so that it becomes a single agency responsible for all matters pertaining to NPOs. Given the size of India and therefore the need for decentralization, we envisage that the Charities Directorate would have state level offices. 

Instead of forming a separate Advisory Group, we recommend using the newly established nonprofit organization Credibility Alliance, to bring about voluntary self regulation, for the purpose, and working in close co-ordination with them. 

· Model 2A:  Charities Directorate and a mandatory NPO Sector Agency

Here the difference between this model and the one above would be that the voluntary sector agency would be created by the government, though as an autonomous body, and would have mandated and not purely advisory functions.  It would have its own governing body, and its own professional staff, and would have the general function of promoting the effective use of charitable resources by encouraging better management of organizations, and improving governance by providing trustees with information and advice on any matter affecting NPOs. It would also be responsible for compliance education function. It would be the permanent forum for dialogue that NPOs have been demanding and would be the interface between government and the sector and represent the sector to government.

However, we feel that since the Credibility Alliance is already in existence and can perform many of the functions outlined above, it, along with the various intermediary groups that exist can meet the need and there is no need to create another organization.

· Model 3: State level Charity Commissions \ NPO Regulatory Authorities  + Charities Directorate, + An Appeals Tribunal.

We believe that though the Credibility Alliance is an excellent model for self regulation, there will still be a need for legal compliance, esp. for defaulters, and that application of sanctions, judicial appeals etc, can only be done by a government agency. 

Prima-facie it appears that it would be beneficial to have a Charities Commission on the lines of that in U.K., which would be concerned not only with financial regulation but also with the promotion of the charitable sector. Most of the respondents canvassed for this review also felt that such a body would be beneficial. 

However, several experts felt that since charity is a state subject, and since the volume of work involved is far greater than in the UK, it would be difficult and unwieldy to centralize all work in a national level organization, even with state set ups. Instead, state level commissions were favoured whose function would be not only to regulate but also support the sector. The mandate would include modernizing the purposes, governance and administrative arrangements in the constitutions of existing charities; advising on legal and regulatory requirements; and authorizing actions and transactions which charities would not otherwise have the legal power to carry out.

Such bodies would parallel the Regulatory Bodies, which are being formed for various sectors such as telecom, power, etc. and could be called NPO Regulatory Authorities A majority of respondents in our survey have favoured a single window for charity through some such organization. 

The Charities Commissions or the NPO Regulatory Authorities, would be autonomous bodies created by legislation with their own statute and regulations, and resources. They would report directly to Parliament or the Assemblies, though through a nodal minister on their annual performance. 

The role of the Commissions would be to protect the public interest and provide effective support and regulatory system for charities. They would be required to enhance public trust and confidence in both the regulator and in charities in a transparent and fair way, and to see that the regulatory process is as simple, non-duplicative and cost effective as possible.

The functions of the Charities Commissions have been spelt out in chapter 8. In short they would act as a one-stop shop for the legislative requirements of charities 

A Charities Commission should recruit its own staff like any other non-profit corporation and train them, and pay remuneration according to non-profit practice. This will ensure a stability of staff sympathetic to and well versed with nonprofit work.

We do not recommend the merger of the income tax work, presently handled by the Exemptions Directorate, since the income tax work is of a very specialized nature, and expertise has been built up over the years. However, we recommend that all the IT work related to NPOs should be put in charge of one NPO Directorate (Charities Directorate), which would work in close co-ordination with the Charities Commission and come together periodically to discuss issues of mutual concern and interest. 

Overall, the CD in the IT department would be concerned only with tax compliance and the Charities Commission would be the supervisory agency for the CD as well.

While it is not recommended that the Charities Directorate of the IT department merge with the Charities Corporation, it would help the NPO sector greatly if they were physically housed within the same premises so as to be a one stop shop for charities.

It is hoped that this report will help the government and the Charities Sector to chart out next steps in terms of policy as well as institutional reform and that at least some of our recommendations will find their way into practice. 

If this facilities the growth of a vibrant and socially accountable civil society, our work will have been worthwhile.
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